

IN THE SUPERIOR COURT FOR THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF STEVENS

STATE OF WASHINGTON,
)


)
No. 2003-1-00028-5 &


Plaintiff,
)
       2003-1-00047-1



)


v.

)
PROPOSED STIPULATION



)
AND PROFFER

GARY D. ACKERSON &
)

LEE M. FINKELMAN,
)



)


Defendants.
)

PROPOSED STIPULATION

(FACT OF MANUFACTURE)


On January 31, 2003, pursuant to search warrants, law enforcement officials from Stevens County, Washington searched premises at 1565 and 1565B Peterson Swamp Road, in Evans, Washington.  A variety of items were discovered, and some seized including:

1. One hundred eighteen growing marijuana plants, in various stages of growth;

2. Equipment used to grow marijuana;

3. “Valid Documentation” apparently provided by the Washington State Medical Association, executed on February 26, 2001, in compliance with RCW 69.51A.010(5)(a)(b) in favor of patient Gary D. Ackerson by Leslie Waters M.D., and posted on the wall at the site of the grow operation;

4. “Valid Documentation” apparently provided by the Washington State Medical Association, executed on October 24, 2001, in compliance with RCW 69.51A.010(5)(a)(b) in favor of patient Lee Finkelman by Barry Bacon M.D., and posted on the wall at the site of the grow operation.

Because of law enforcement methods of seizing and maintaining evidence, it is no longer possible to measure the amount of medicinal cannabis, or “bud” present on the marijuana plants seized on January 31, 2003.

Ackerson and Finkelman stipulate that the marijuana grown was within their dominion and control.

PROFFERED TESTIMONY

(AFFIRMATIVE DEFENSE UNDER RCW 69.51A)

Gary D. Ackerson and Lee M. Finkelman, if called to testify, would testify as follows:


1.  That at all times relevant to this prosecution both believed themselves to be 


“Qualifying Patients” under Chapter 69.51A.

2. Before, during, and after the instant search and seizure, Gary Ackerson 

suffered from a variety of debilitating illnesses, including but not limited to 

Hepatitis C, Cirrhosis of the liver, recurrent skin cancer, and peripheral 

neuropathy with tremors and intractable pain; before during and after the instant search and seizure, Lee M. Finkelman suffered from a variety of debilitating illnesses, including but not limited to residuals of bilateral ulnar nerve surgeries, bilateral thumb bone grafts, and bilateral carpal tunnel surgery, with intractable pain.

3. Before, during, and after the instant search and seizure, Gary Ackerson was 

undergoing treatment with interferon, the de facto equivalent of chemotherapy with associated severe nausea, vomiting, and wasting. 

4. Before, during, and after the instant search and seizure, Gary Ackerson was

treated by Leslie E. Waters M.D. a physician licensed under Chapter 18.71 or 

18.57 RCW, with whom he discussed on numerous occasions the potential 

benefits of the medical use of cannabis and potential health risks of medical use 

of cannabis; before, during, and after the instant search and seizure, Lee M. Finkelman was treated by Berry Bacon, M.D., a physician licensed under Chapter 18.71 or 18.57 RCW, with whom he discussed on numerous occasions the potential benefits of the medical use of cannabis and the potential health risks of medical use of cannabis.

5. Although Gary Ackerson received various prescription pharmaceutical 

medications for his debilitating conditions in accordance with the instructions of 

his physician, including Marinol, the pharmaceuticals did not prove as effective as 

medicinal cannabis.  For instance, although Marinol seemed to provide some help 

with the nausea and wasting associated with chemotherapy, it was of virtually no 

help with the pain or tremors from which he suffered, and medical cannabis 

provided much more effective relief.  

6. Before, during, and after the instant search and seizure, Gary Ackerson 

participated in frequent titration discussions with his physician, which resulted in 

periodic adjustments of his intake of Marinol, medical cannabis, and other 

prescription pharmaceuticals.  For instance, Ackerson found it necessary to 

increase his intake of both Marinol and medical cannabis when being treated with 

interferon, and found it beneficial after discussions with his physician, to stop 

taking Marinol and reduce his medical cannabis intake when the interferon were 

stopped; before, during, and after the instant search and seizure, Lee M. Finkelman participated in frequent titration discussions with his physician, which resulted in periodic adjustments of his intake of medical cannabis.

7. On January 31, 2003, Ackerson consumed, in addition to other drugs, three

grams per day of medical cannabis, in response to his consultations with his 

physician, and his medical condition.  Ackerson and Finkelman normally consumed medical cannabis by smoking, and occasionally required increased amounts to prepare medical cannabis in brownies, spaghetti sauce, cookies, or tea (approximately 12 grams/day); on January 31, 2003, Lee M. Finkelman consumed approximately 3 grams per day of medical cannabis, in response to his consultations with his physician and his medical condition.

8. Gary Ackerson would testify that he was responsible for the manufacture and 

possession of fifty percent of the marijuana grow found pursuant to the instant 

search warrant, and that it was his practice to post his “Valid Documentation” and 

that of the person responsible for the other fifty percent, Lee Finkelman, in a 

highly visible place  in the “bud room”.

MODE OF PRODUCTION

1. Gary Ackerson would testify that as of January 31, 2003, he had spent

approximately five years researching the cultivation of medical cannabis, and 

growing medical cannabis.  His research included graduation from the “grow 

class” at the Oakland Cannabis Buyers Co-op, an intensive hands-on class

involving all phases of medical cannabis production.

2. Ackerson would further testify that with exceptions as noted, he knew that each of the Defendants’ plants grown successfully to “full bud” would produce between three and five grams of medical cannabis.  He also knew the expected strength of his medical cannabis, although variations in yield and strength were minimally affected by experiments with different strains and rotation cycles.  Ackerson and Finkelman’s rotation cycle, designed to produce efficient supply of medical cannabis for their medical needs, produced a maximum supply never exceeding a sixty day supply in accordance with RCW 69.51A, was as described below, using the “grow operation” taken from them on January 31, 2003 as an example:

A. In an enclosed space in the hallway outside the northeast bedroom(above counter) with one fluorescent light:  27 rootless clones.

B. In an enclosed space in the hallway outside the northeast bedroom (below counter) three fluorescent lights:  31 rooted clones in vegetative state.

The above described areas may hereinafter referred to the “clone room” and the “vegetative room”, and would be given eighteen hours of light, and six hours of darkness each day.  Although the clones would develop roots, all plants would remain in vegetative (no medicinal cannabis, or “bud”) unless rotated, as described below.  The timing of rotation from the “vegetative room” to the “bud room” controlled the exact quantity of medicinal cannabis to be produced by each plant.

C. In the back of the trailer on the northeast side, in a four foot by four foot by one foot enclosed space, under one fluorescent light:  17 “mother” plants.

These plants were constantly maintained in a vegetative state (eighteen hours of 

light, six hours of dark) and would never be permitted to produce medical 

cannabis or “ bud”.  They were maintained simply to produce cuttings for the 

“clone room”, and represented different strains of cannabis, some of which 

would be more effective in treating nausea, or appetite loss, or pain, or tremors. 

D. In the back of the trailer on the northwest side bedroom:  43 plants described as “mature” by the seizing officers.

The plants in the “bud room” would typically be divided into three groups, all growing 

under 1,000 watt halide and 450 watt high pressure sodium lights, with light twelve hours 

per day, and darkness twelve hours per day.  All plants would require approximately eight 

weeks to produce medicinal cannabis or harvestable “bud”.

Because their plants required approximately eight weeks to produce medicinal cannabis, 

after rotation from the “vegetative room” to the “bud room”, Ackerson and Finkelman 

would rotate plants into the “bud room” at different times.  On January 31, 2003, 

approximately fifteen plants were expected to produce usable medical cannabis within a 

period of two to three weeks; approximately fifteen plants were expected to produce 

usable medical cannabis in approximately three to six weeks; approximately fifteen 

plants were expected to produce medical cannabis in five to eight weeks.

This rotation assured a continuing supply of medical cannabis in amounts sufficient to 

fall within the limitations of RCW 69.51A.  The slightly uneven distribution of plants on 

the date of the instant search and seizure can probably be accounted for by recent harvest 

of a few grams of medical cannabis.  

It should be noted that approximately ten plants from the northwest side bedroom were 

subject to an experiment in early removal from vegetative state and were expected to 

produce between .5 and 1.0 grams per plant.  Additionally Ackerson and Finkelman 

would testify that they had acquired two seeds for an Hawaiian species, one of which 

proved to be male when reaching maturity, and there was some indication on January 31, 

2003 that a substantial number of plants would lose their medical value because of the 

effect of introduction of a male plant to the group.

Finkelman and Ackerson would further testify that the roots, seeds, stalks, and leaves of all marijuana plants, are useless for medicinal purposes.  The plants themselves allowed photosynthesis for the development of medicinal cannabis or “bud” and are thereafter destroyed, along with any male plants, including any bud which might be produced by them.

PROFFERED REBUTTAL TESTIMONY

Defendant’s believe that, by stipulating to the fact that they were growing marijuana at the time charged, and offering stipulations and testimony to establish that each was, at all relevant times, a “qualifying patient” as defined in RCW 69.51A, and by establishing the “60-day supply” used by them, and approved by their physicians (3 to 12 grams per day, depending upon delivery mode), and establishing that their growing operation was carefully calculated to produce no more than a “60-day supply” at any one time, they have established an affirmative defense to manufacture or possession of marijuana in accordance with RCW 69.51A.

If the State seeks to rebut that defense, and only if the State presents evidence reasonably calculated to establish that the level of consumption, or the level of production, in some way exceeds that contemplated by RCW 69.51A, or that the Defendant’s have in some other way failed to establish their status as “qualifying patients”, the Defendant’s would proffer the following testimony in sirebuttal:

Leslie M. Waters would testify that she is a qualified and licensed physician practicing in the State of Washington, who would testify to the contents of the documents attached hereto as Attachment A;

Dr. Waters would further testify that she is familiar with the contents of Medical Cannabis: Rational Guidelines for Dosing, Gregory T. Carter, M.D., et al (I drugs 2004; 7 (5); 464-470) PMID 15154108 Pub Med/Index for Medline (Attachment B), and other studies concerning the use of medicinal cannabis.  She would further testify that the dosage described by her patient, Gary D. Ackerson (3-grams smoked/12-grams cooked) is in accordance with her medical recommendations, and consistent with her titration discussions with her patient during the course of her treatment.

Barry Bacon would testify that he is a qualified and licensed physician practicing in the State of Washington, who would testify to the contents of the documents attached hereto as Attachment C;

Dr. Bacon would further testify that he is familiar with the contents of Medical Cannabis: Rational Guidelines for Dosing, Gregory T. Carter, M.D., et al (I drugs 2004; 7 (5); 464-470) PMID 15154108 Pub Med/Index for Medline (Attachment B), and other studies concerning the use of medicinal cannabis.  He would further testify that the dosage described by his patient, Lee E. Finkelman (3-grams smoked/12-grams cooked) is in accordance with his medical recommendations, and consistent with his titration discussions with his patient during the course of his treatment.

Chris Conrad would testify that he is the cannabis expert described in the curriculum vitae of January 11, 2006 (Attachment D).  Mr. Conrad would testify that he has reviewed the Proposed Stipulations and Proffer in the instant case, with particular attention to the section on “mode of production”.  Mr. Conrad would further testify that the 3-grams per day medicinal level described by the Defendants (with fourfold increase for cooking) is well within the medicinal consumption levels known to him in his practice, and substantially below the one to one and one half pounds per 60-days provided by the Federal Government to its patients.  (Conant v. Walters, 309 Fd.3rd 629 (9th Circuit 2002) footnotes 77 through 91).

Mr. Conrad would further testify that the mode of production described by the Defendant’s would produce the amount of medicinal cannabis (approximately 5-grams/plant) indicated, that the “non-bud” portion of the plants would normally be destroyed, and that the production would be well within the “60-day supply” limits described in RCW 69.51A for these patients.

DATED this _______ day of _________________, 2006

___________________________________

______________________________

Patrick K. Stiley, WSBA #00679

Dave Turplesmith, WSBA #

Attorney for Defendant, Gary D. Ackerson

Prosecuting Attorney

__________________________________

David M. Miller, WSBA #24586

Attorney for Defendant, Lee M. Finkelman
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