INTRODUCTION

On May 1, 2006, your Appellant, Glenn E. Etchart, entered 
a plea of guilty to a single count of Manufacture of 
Marijuana, (RCW 69.50.401(1)), based upon the discovery 
of 17(+) marijuana plants at his home, on June 16, 2005.
 (CP 3-8).

The case went immediately to sentencing, without 
presentence, or other Defendant evaluations.  At 
sentencing, the Court was informed Mr. Etchart had, in 
August of 2005, secured a valid prescription [sic] for 

medical marijuana. (VRP 5/1/06, p. 10).  The Court was 
also informed Mr. Etchart was an honorably discharged 
veteran, with 30 percent disability through the VA, having 
been extensively damaged by shrapnel during the invasion
of Grenada. (VRP 5/1/06, p. 10).


Your Appellant was sentenced, inter alia, to a period of 
30 days confinement (some converted), various financial 
penalties, and 12 months of community custody. (CP 17-
28)

After some discussion of the flaws of RCW 69.51A 

“Medical Use of Marijuana Act”, the sentencing Judge 
caused the following language to be specially inserted in 
the Judgment and Sentence:


“Possession of Medical Marijuana is not permitted 
during the period of community custody, as it cannot be 
“prescribed.’” (CP 24).
ASSIGNMENTS OF ERROR
I. THE COURT ERRED IN HOLDING THAT NO PERSON SUBJECT TO COMMUNITY CUSTODY, EVER, COULD BE PERMITTED TO POSSESS OR CONSUME MEDICAL MARIJUANA, IN COMPLIANCE WITH RCW 69.51A.

II. THE COURT ERRED IN DISREGARDING CrR 3.2, RAP 7.2, RCW 9.95.062, IN DENYING A STAY OF EXECUTION OF SENTENCE, FOR THE SOLE REASON THAT YOUR APPELLANT MIGHT MEDICALLY BENEFIT FROM COMPLIANCE WITH RCW 69.51A, WHILE THE INSTANT APPEAL WAS PENDING.
STATEMENT OF THE CASE


The Honorable Al Nielsen, and the Honorable Rebecca Baker, 
are the Superior Court Judges elected to the bench for Okanogan, 
Stevens, and Pend O’reille Counties, in Northeastern Washington 
State.  Prior to Sentencing, the Defendant had no expectation that 
those Judges had a blanket policy for those 3 counties:

“Once you’re convicted, you cannot even make medical use of marijuana, and it’s been the course we’ve taken.” (VRP 7/26/06, p. 5)
…”And the other thing is, Judge Baker, for her part, and this is her Judgment and Sentence--I think it is fair to say--has been quite strict in her approach to medical marijuana, and in case after case has, as an example said there’s no affirmative defense for this reason or that reason, and more to the point, in probation conditions has routinely--has always, quite always--had this be an addition that you can’t use it, possess it, whatever, even for medical purposes while you’re on probation” (VRP 7/26/06, p. 5)

“…In the name of consistency…I’m gonna deny your Motion for Stay.” (VRP 7/26/06, p. 5)
At the Motion for Stay of Execution of Sentence, the 
Court acknowledged that “even if he’s dying of cancer” 
(VRP 7/26/06, p. 2), a stay could not be granted, because “if I 
do that, I’m all of a sudden creating an exception to 
something we’ve tried to do.” (VRP 7/26/06, p. 6).  Citing 
no other basis, and making no reference to CrR 3.2, RAP 7.2, 
RCW 9.95.062, and declining to enter Findings, Judge 
Nielsen refused to enter a stay. (VRP 7/26/06, p. 6).

Judge Baker, at Sentencing, was even more definitive in 
her disagreement with RCW 69.51A:

“And when you think you have a medical reason to do it--I’m always cynical about that if that’s happening--because really that defense, that Medical Marijuana defense--has some serious flaws with it from a legal standpoint, where you are really hanging out if you’re giving--if you’re continuing to use medical marijuana, let alone grow it for medical purposes.” (VRP 5/1/06, p. 11). (Emphasis added).

“…this medical marijuana defense is a very--it’s almost a sham for people.” (Emphasis added). (VRP 5/10/06, p. 12).
“A medical marijuana certificate is not a prescription.”  (VRP 5/10/06, p. 13).

“There is no such thing as a medical marijuana prescription--it’s only a medical marijuana certificate.” (Presumably referring to “Valid Documentation”, under RCW 69.51A). (VRP 5/10/06, p. 16).
ARGUMENT
I. THE COURT ERRED IN HOLDING THAT NO PERSON SUBJECT TO COMMUNITY CUSTODY, EVER, COULD BE PERMITTED TO POSSESS OR CONSUME MEDICAL MARIJUANA, IN COMPLIANCE WITH RCW 69.51A.


Imposition of crime-related prohibitions is reviewed for 

     


      abuse of discretion.  State v. Riley, 121 Wn.2d. 22, 37, 847 
                  P.2d. 1365 (1993).  One could hardly argue that county-wide 
                 proscription of lawful use of medicinal cannabis pursuant to 
                 RCW 69.51A, for all convictions, of whatever kind, no matter 
                 what the medical need of the convicted person, amounts to the 
                 use of individualized discretion.  

A fair reading of Judge Baker’s sentencing discourse suggests that she was, instead, relying on RCW 9.94A.700(4)(c), which states that “the offender shall not possess or consume controlled substances, except for pursuant to lawfully issued prescriptions.” Even in that statute, there is authority for the Court to exercise that discretion, which is so clearly not exercised in the instant case. 
One might expect a Judge, faced with a terminal cancer patient, to at least consider authorizing compliance with RCW 69.51A, under RCW 9.94A.700(4)(c).  
The People of the State of Washington “Initiative Measure No. 692”, (approved November 3, 1998) and the Legislature, by its adoption of RCW 69.51A.005 declared a specific need to carve out an exception to the criminal proscription of marijuana in Washington State:
“The people find that humanitarian compassion necessitates that the decision to authorize the medical use of marijuana by patients with terminal or debilitating illnesses is a personal, individual decision, based upon a physician’s professional medical judgment and discretion.” RCW 69.51A.005 (Emphasis added)

The goal was rather straightforward:
“Qualifying patients with terminal or debilitating illnesses who in the judgment of their physicians, would benefit from the medical use of marijuana, shall not be found guilty of a crime under state law for their possession and limited use of marijuana. RCW 69.51A.005 (Emphasis added)

One can hardly dispute that the loss of liberty associated with revocation of community custody is tantamount to conviction of crime.  (Community custody is the functional equivalent of probation.) See State v. Parramore, 53 Wn.App. 527, 768 P.2d. 530 (1989).  Other states, having dealt with medical marijuana exceptions earlier passed than those of Washington, have addressed several related issues succinctly:

“Indeed, it would completely frustrate the purpose of Section 11362.5 (California’s Compassionate Use Act) if a violation of probation for the medical use or possession of marijuana is permitted while barring a criminal prosecution for the identical conduct.” People v. Tilehkooh, 113 Cal.App.4th 1433, 7 Cal. Rptr.3d. 226 (2003).
And further:


“In this case, depriving defendant of the right to predicate a defense to a probation revocation upon section 11362.5 denied him due process.” Black v. Romano (1985) 471 U.S. 606, 611-612 [85 L.Ed.2d 636, 642-643].

The same case had little difficulty with any argument that the 
instant prohibition might be considered “crime-related”.


“A probation condition, even if it is not a violation of the criminal law, must be reasonably related to the crime of which the defendant was convicted or to future criminality.” People v. Lent, 15 Cal.3d. 481, 486 (1975).  However, it ordinarily cannot be said that the treatment of an illness by lawful means is so related. People v. Tilehkook, 113 Cal.App.4th 1443, 7 Cal.Rptr.3d 226 (2003), see State v. Parramore supra.

Literally, RCW 69.51A “creates an exception to 
[Washington] laws prohibiting the possession or the cultivation 
of marijuana”. (Bracket inserted) United States v. Oakland 
Cannabis Buyers’ Cooperative (2001) 532 U.S. 483, 486. Given 
the statutory declaration (RCW 69.51A.005) that compassionate 
use is a “personal, individual decision” based upon…physician’s 
professional medical judgment and discretion,” your Appellant 
respectfully submits that his lawful use of medical cannabis is 
entitled to no less protection under his right to privacy than 
that of a woman protected under Roe v. Wade, 410 U.S. 113 
(1973).  Indeed, the protections assured under RCW 69.51A are 
of such importance as to illuminate the common law defense of 
“medical necessity.”  The law is well settled that if a statute is 
inconsistent with the common law, we deem the statute to 
abrogate the common law. (Citations omitted).  Such is the case 
here, we hold, therefore that the Medical Use Of Marijuana Act 
affirmative defense superseded the common law Medical 
Necessity Defense.  State v. Butler, 109 P.3d 493, 126 Wn.App. 
741 (2005). See People v. Galambos, 104 Cal.App.4th 1147, 128 
Cal.Rptr.2d 844 (2002).  Given the wide spread pronouncements 
of Federal authorities that physicians who “prescribe” medical 
cannabis will lose their Federal prescription licenses, it should 
come as no surprise that all of the Compassionate Use States 
have couched physician’s recommendations in alternative 
terms equivalent to the Valid Documentation required by 
RCW 69.51A.  The Courts of the first state to authorize 
Compassionate Use have found this to be a distinction, 
without a difference:

As noted, Mower analogized the right to use marijuana for medical purposes granted by § 11362.5 to the right to use a prescription drug “as a result of the enactment of § 11362.5(d), the possession and cultivation of marijuana is no more criminal-so long as it’s conditions are satisfied-than the possession or acquisition of any prescription drug with a physician’s prescription. People v. Tilehkook, 113 Cal.App.4th 1443, 7 Cal.Rptr.3d 226 (2003), citing People v. Mower, 28 Cal. 4th 457 (2002).
II. THE COURT ERRED IN DISREGARDING CrR 3.2, RAP 7.2, RCW 9.95.062, IN DENYING A STAY OF EXECUTION OF SENTENCE, FOR THE SOLE REASON THAT YOUR APPELLANT MIGHT MEDICALLY BENEFIT FROM COMPLIANCE WITH RCW 69.51A, WHILE THE INSTANT APPEAL WAS PENDING.

Judge Nielsen’s thinking, in denying the Motion to Stay, must be what it appears to be on the face of the Verbatim Report of Proceedings of 7/26/06.  Judge Nielsen makes no reference to CrR 3.2, RAP 7.2, or  RCW 9.95.062, and inexplicably, declines to enter Findings of  Fact or Conclusions of Law.  The State is required to present  no evidence in accordance with RCW 9.95.062, suggesting that a stay should not be entered.
It appears that:

 “I’m gonna deny your Motion for Stay…in the name of consistency (with the tri-county community custody rule) (VRP 7/26/06, p.6) 

is exactly that.  As argued below, refusal to stay execution of judgment ,in this case, renders defendant’s appellate remedies meaningless.
CONCLUSION
Your Appellant respectfully requests that the Order Denying Stay of Execution of Sentence should be summarily reversed.  Further, the condition of sentence prohibiting Compassionate Use under RCW 69.51A, should be vacated, or this case remanded for the Trial Court to take evidence, evaluate facts, and enter findings supporting such conditions.
      Respectfully Submitted this __ day of February, 2007.


_______________________________



Patrick K. Stiley, WSBA #00679


Attorney for Glenn Etchart
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