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)
	   Case No.  04-1-00177-8

   MOTION TO DISMISS


COMES NOW, the defendant, XXXX, by and through his attorneys, JOHN R. CLARK and CRARY, CLARK & DOMANICO, P.S., to move this court to dismiss the prosecution against the Defendant for a controlled substance violation.  Mr. Xxxx qualifies for the medical use of marijuana under the Medical Use of Marijuana Act, chapter 69.51A RCW.  Dismissal of the case is appropriate under State v. Knapstad, 107 Wn.2d 346, 729 P.2d 48 (1986).

STATEMENT OF THE CASE

Mr. Xxxx suffers from HIV-AIDS. Affidavit of Xxxx, ¶ 2
; Affidavit of Dr. Yyyy, ¶ 2
.  A licensed physician advised him that the benefits of the medical use of marijuana would likely outweigh the potential risks and provided Mr. Xxxx with a signed statement to that effect.  Affidavit of Xxxx, ¶ 5, 6; Affidavit of Dr. Yyyy, ¶ 4.  This medical marijuana card was filed in the Superior Court for Stevens County on February 15, 2002.

Mr. Xxxx receives medical benefits from smoking the bud of the marijuana plant that alternative treatments cannot provide.  Affidavit of Xxxx, ¶ 7, 8; Affidavit of Dr. Yyyy, ¶ 6.  Of immediate importance to Mr. Xxxx is the stimulation of the appetite that is caused by smoking the marijuana.  Affidavit of Dr. Yyyy, ¶ 6.  Severe weight loss is one of the more dangerous symptoms of HIV-AIDS.  Affidavit of Dr. Yyyy, ¶ 6.  The medical use of marijuana treats this condition more effectively than alternative treatments, such as Marinol.  Affidavit of Xxxx, ¶ 7, 8; Affidavit of Dr. Yyyy, ¶ 6.  

On July 9, 2004, Stevens County law enforcement officers served a search warrant on Mr. Xxxx’s residence in Stevens County, WA. Affidavit of Xxxx, ¶ 10.  The officers confiscated 25 marijuana plants. Affidavit of Xxxx, ¶ 10.  Mr. Xxxx told the officers that he was approved to use marijuana for medicinal purposes and provided them with a copy of the signed statement from his doctor.  Affidavit of Xxxx, ¶ 15.  The police ignored the card.  Affidavit of Xxxx, ¶ 16.

The plants seized from Mr. Xxxx’s residence were exclusively for his own benefit in the treatment of his illness.  Affidavit of Xxxx, ¶ 17.  He used those plants to provide himself with a personal supply of marijuana to be used for medicinal purposes only.  Affidavit of Xxxx, ¶ 11.  

Smoking the bud of the marijuana plant provides Mr. Xxxx relief from the symptoms of his illness and the side effects of his other medications. Affidavit of Xxxx, ¶ 7.  At the time that the plants were seized there were no “buds” on the plants. Affidavit of Xxxx, ¶ 13.  The bud of the marijuana plant is the only part of the plant that is of medicinal value to Mr. Xxxx.  Affidavit of Xxxx, ¶ 12; Affidavit of Dr. Yyyy, ¶ 8.  Because the buds are the only valuable part of the plant, the amount of marijuana seized constituted a zero-day supply of medical marijuana.  Affidavit of Xxxx, ¶ 14; Affidavit of Dr. Yyyy, ¶ 8.

In no way does the charges against Mr. Xxxx involve the commercial sale of marijuana.

ARGUMENT

A.
Mr. Xxxx Meets All the Necessary Criteria for the Defense of Medical Marijuana Under RCW 69.51A.040.

Chapter 69.51A RCW comprises the Washington State Medical Use of Marijuana Act.  The intent of the Act is to shield those persons with a terminal or debilitating illness who, in the judgment of their physicians, would benefit from the medical use of marijuana from being prosecuted for the possession and limited use of marijuana.  RCW 69.51A.005.  The Act provides an defense to those who meet certain criteria:

(1) If charged with a violation of state law relating to marijuana, any qualifying patient who is engaged in the medical use of marijuana[,] will be deemed to have established an affirmative defense to such charges by proof of his or her compliance with the requirements provided in this chapter. Any person meeting the requirements appropriate to his or her status under this chapter shall be considered to have engaged in activities permitted by this chapter and shall not be penalized in any manner, or denied any right or privilege, for such actions.

(2) The qualifying patient, if eighteen years of age or older, shall:

(a) Meet all criteria for status as a qualifying patient;

(b) Possess no more marijuana than is necessary for the patient's personal, medical use, not exceeding the amount necessary for a sixty-day supply; and


(c) Present his or her valid documentation to any law enforcement official who questions the patient regarding his or her medical use of marijuana.


RCW 69.51A.040.

Each of the elements is discussed below in detail.  Mr. Xxxx, “shall not be penalized in any manner, nor denied any right or privilege,” for the possession or limited use of marijuana.

1.
Mr. Xxxx meets all criteria for status as a qualifying patient.
The criteria for status as a qualifying patient are as follows:

(3) “Qualifying patient” means a person who:
(a) Is a patient of a physician licensed under chapter 18.71 or 18.57 RCW;

(b) Has been diagnosed by that physician as having a terminal or debilitating medical condition;

(c) Is a resident of the state of Washington at the time of such diagnosis;

(d) Has been advised by that physician about the risks and benefits of the medical use of marijuana; and

(e) Has been advised by that physician that they may benefit from the medical use of marijuana.


RCW 69.51A.010.  

Mr. Xxxx meets each of these criteria:

(a) 
Mr. Xxxx’s physician is Dr. Yyyy, DO.  He is licensed under chapter 18.57 RCW.  Affidavit of Xxxx, ¶ 3; Affidavit of Dr. Yyyy D.O., ¶ 1.

(b) 
Dr. Sharp has diagnosed Mr. Xxxx as having the human immunodeficiency virus (HIV).  HIV is defined to be a terminal or debilitating medical condition under RCW 69.51A.010(4)(a).  Affidavit of Xxxx, ¶ 3; Affidavit of Dr. Yyyy D.O., ¶ 2; RCW 69.51A.010(4)(a).

(c) 
Mr. Xxxx was a resident of the state of Washington at the time of that diagnosis.  Affidavit of Xxxx, ¶ 1, 2.

(d) 
Mr. Xxxx was advised by Dr. Sharp about the risks and benefits of the medical use of marijuana.  Affidavit of Xxxx, ¶ 4; Affidavit of Dr. Yyyy D.O., ¶ 3.

(e) 
He has been advised by Dr. Sharp that the benefits of the medical use of marijuana would likely outweigh the potential health risks.  Affidavit of Xxxx, ¶ 5; Affidavit of Dr. Yyyy D.O., ¶ 4.

In short, Mr. Xxxx is exactly the kind of patient that the Medical Use of Marijuana Act is intended to protect.

2.
Mr. Xxxx did not possess more than a sixty day supply of marijuana.
None of the plants on Mr. Xxxx’s property were in the “budding” phase of growth. Affidavit of Xxxx, ¶ 13.  Mr. Xxxx only uses the bud of the marijuana plant.  Affidavit of Xxxx, ¶ 12.  Both Mr. Xxxx and Dr. Sharp have presented affidavits stating that the bud is the medically useful portion of the plant, and that a plant without buds on it cannot be a sixty day supply of medical marijuana.  Affidavit of Xxxx, ¶ 12, 14; Affidavit of Dr. Yyyy,   ¶ 8.  The reality is that what the officers found was a zero-day supply of medical marijuana. Affidavit of Xxxx, ¶ 14; Affidavit of Dr. Yyyy, ¶ 8.  Mr. Xxxx used those plants to produce only as much marijuana as he needed for his own personal, medical use.  Affidavit of Xxxx, ¶ 11, 17.  

3.
Mr. Xxxx presented valid documentation to the officers who questioned him regarding the marijuana on his property.

The statute requires that a qualifying patient present “valid documentation” to any law enforcement officer who questions him regarding his medical use of marijuana.  “Valid documentation” is defined as: 1) a written statement from the physician stating that the benefits of the medical use of marijuana would outweigh the health risks for that patient; and, 2) proof of identity such as a driver’s license or identicard.  RCW 69.51A.010(5).

Mr. Xxxx told the officers that he was approved for the medical use of marijuana and gave them the statement written by his physician.  Affidavit of Xxxx, ¶ 15.  The officers ignored the signed, written statement from Mr. Xxxx’s physician and arrested him. Affidavit of Xxxx, ¶ 16.  The officers never asked Mr. Xxxx for identification.

B.
Dismissal Under State v. Knapstad is Appropriate.

The Court is required under State v. Knapstad, 107 Wn.2d 346 (1986), to dismiss this prosecution before trial because there is no issue of material fact surrounding Mr. Xxxx’s medical use of marijuana.  The Washington State Supreme Court in its Knapstad decision upheld the dismissal by the appeals court of a charge of possession of marijuana with intent to deliver because the marijuana was found in a box in the attic of a residence and the state could not prove that Douglas Knapstad had possession of the marijuana. 

The procedure for dismissal under State v. Knapstad, 107 Wn.2d 346 (1986), is as follows: The defendant submits an affidavit that there are no material issues of fact, and that the facts at this time are insufficient to support a conviction as a matter of law.  The state, in turn,
can defeat the motion by filing an affidavit which specifically denies the material facts alleged in the defendant's affidavit.  If material factual allegations in the motion are denied or disputed by the State, denial of the motion to dismiss is mandatory.  If the State does not deny the undisputed facts or allege other material facts, the court is required to ascertain in the omnibus hearing whether the facts which the State relies upon, as a matter of law, establish a prima facie case of guilt.

State v. Knapstad, 107 Wn.2d 346, 356-7 (1986).

The facts contained in the affidavits from Mr. Xxxx and Dr. Sharp are uncontroverted by anything in the police reports or other sworn statements that have been presented by the state up to this point.  Those facts firmly establish Mr. Xxxx’s right to possess and use marijuana for the treatment of his medical condition.  Dismissal under Knapstad is demanded where there is no dispute as to the material facts.  There are no issues of material fact surrounding Mr. Xxxx’s medical use of marijuana.

CONCLUSION

Law enforcement officers acted in blatant disregard for the law.  Mr. Xxxx is a bona fide qualifying patient under the Medical Use of Marijuana Act.  He presented proof of that to the officers while they were standing in his home.  They ignored him, and in doing so they ignored the law.  The citizens of the State of Washington have voted to protect Mr. Xxxx from this type of abuse.  This case should be dismissed.

For the foregoing reasons, the Defendant moves this Court to dismiss.
DATED:  This ___ Day  of January, 2005.





___________________________________






John R. Clark, WSBA # 11607






Crary, Clark & Domanico, P.S.






Attorneys for Defendant

� The Affidavit of Xxxx is included as Attachment A.


� The Affidavit of Dr. Yyyy is included as Attachment B.


� A copy of this document is included as Attachment C.
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