STATEMENT OF THE CASE
At the time of sentencing in the above-entitled matter, Loren Hanson was a 62-year-old small business owner, residing in Whitman County, Washington. Although the instant record does not disclose that Mr. Hanson ever had any problems with the criminal law, or with remaining happily married for 26 years, or in raising 4 children and 10 grandchildren, and some great grandchildren, the record does disclose that he had serious problems with his health. (RP 12-16-05, pg.4)

In addition to a series of major cardiac events, Mr. Hanson suffered from a persistent glaucoma condition, which led him, in the summer of 2004, to manufacture and use medical cannabis in the treatment of his condition. By all accounts, it was not a very sophisticated cannabis grow, which police discovered at Mr. Hanson’s business on August 24th, 2004. (RP 12-16-05, pg.5) 

In an otherwise humorous discussion, in which the Defendant and the Sentencing Judge discover that they are both being treated for glaucoma by the same physician, Mr. Hanson points out that traditional glaucoma medications were not only unhelpful, but produced adverse reactions.  (RP 12-16-05, pg.8)  Glaucoma is, of course, one of the few medical conditions specified in RCW chapter 69.51A (medical marijuana): 

.010 (c) Glaucoma, either acute or chronic, limited for the purpose of this chapter to mean increased interocular pressure unrelieved by standard treatments and medications.

Although it appears that Mr. Hanson discussed his medical cannabis use with his attending physician previous to August 24, 2004, (RCW 69.51, pg.5), and used the cannabis externally to relieve pressure in his eyes (RCW 69.51, pg.5), it does not appear that he had his doctor sign any magic form for “Valid Documentation” until 8-25-2004, the day after his medical cannabis and growing equipment were seized by law enforcement (Exhibit 1(rejected)).  

On May 3, 2005, Mr. Hanson was charged by information, in Whitman County, Washington, with manufacture of a controlled substance, to-wit:  marijuana, in violation of RCW 69.50.401(1) (CP1).  Loren Hanson filed a timely Notice of Intent to Use Affirmative Defense (Medical Marijuana) under RCW 69.51A.  (CP3)

The State and the Defendant, apparently anxious to avoid the stress and rigors of litigation, entered into a series of stipulations.  The stipulations were apparently incorporated in the Findings of Fact and Conclusions of Law, and although the defense “objected to all”, it is apparent, from a reading of the Report of Proceedings, that the defense intended to object only to the Conclusions of Law.  

In summary, all agreed that the Defendant was, as charged, manufacturing marijuana.  It was also agreed that no law enforcement official questioned Mr. Hanson regarding his medical use of marijuana at any time, as contemplated by RCW 69.51 A.040(c).  It was also agreed that Mr. Hanson did not present his “Documentation of Medical Authorization to Possess Medical Marijuana for Medical Purposes in Washington State” (http://www.wsma.org/memresources/medform.htm/) until 8-25-04, the day he turned himself in to face the charges engendered by the previous day’s seizure.

The Court and all parties, seem to assume that Mr. Hanson is a “qualifying patient” in all respects, excepting a theory that “valid documentation” is required, for some purpose, under RCW 69.51A. (See RP12/16/05, pp.8-9)

The State filed a Motion in Limine (CP, p.6), arguing that post seizure/arrest “Valid Documentation” cannot support an affirmative defense under RCW 69.51A.  

At trial, the Court, and the parties, seemed to be laboring under the impressions that RCW 69.51A required written valid documentation to be posted at the site of the medical cannabis grow (RP, 12-18-05 p.6).  In the face of that assumption, and the assumption that the medical manufacture, possession, or use of marijuana in compliance with RCW 69.51A is prohibited, absent pre-existing written documentation, there was no discussion of potential value to a finder of fact, of “a copy of the qualifying patient’s pertinent medical records” (RCW 69.51 A.010 (5)(a)).

With leave of the Court, Mr. Hanson filed an oral motion to dismiss based upon the incompatibility of legislative classification of marijuana under RCW 69.51A (medical marijuana), and classification of marijuana as a Schedule I Controlled substance (no medical use).  Although the record does not reflect a ruling on that motion, its denial is inherent in the Court’s Conclusions of Law and Judgment. 

The Court specifically ruled that the defendant could not “support the affirmative defense, the medical marijuana defense in that the authorization was not issued or in effect on the date in question, August 24, 2004.” (RCW 11/18/05, p.6)       
JURISDICTION

This court has jurisdiction of this timely appeal from a final judgment under RAP 2.2 (c) (1), and RAP 4.1 (b)(3).  

ASSIGNMENTS OF ERROR

I.
THE TRIAL COURT ERRED IN PROHIBITING MR. HANSONS’S AFFIRMATIVE DEFENSE UNDER RCW 69.51 A.040 (MEDICAL USE OF MARIJUANA) UNDER THE THEORY THAT HIS “VALID DOCUMENTATION” (RCW 69.51A.010(§)) MUST BE A SIGNED PIECE OF PAPER, MUST BE MAINTAINED OR POSTED WITH HIS MEDICAL CANNABIS, OR MUST BE PRESENTED TO A LAW ENFORCEMENT OFFICIAL WHO DOES NOT REQUEST THE SAME.  

II.
MR HANSONS’S CONVICITON FOR VIOLATION OF RCW 69.50.401 (1) MUST BE REVERSED, BECAUSE RCW 69.50.204 (c) (14) HAS BEEN EFFECTIVELEY REPEALED BY IMPLICATION, BY THE LEGISLATIVE ENACTMENT OF RCW 69.51A

ARGUMENT 

I.
THE TRIAL COURT ERRED IN PROHIBITING MR. HANSONS’S AFFIRMATIVE DEFENSE UNDER RCW 69.51 A.040 (MEDICAL USE OF MARIJUANA) UNDER THE THEORY THAT HIS “VALID DOCUMENTATION” (RCW 69.51A.010(§)) MUST BE A SIGNED PIECE OF PAPER, MUST BE MAINTAINED OR POSTED WITH HIS MEDICAL CANNABIS, OR MUST BE PRESENTED TO A LAW ENFORCEMENT OFFICIAL WHO DOES NOT REQUEST THE SAME.  

Although Mr. Hanson presented “VALID DOCUMENTATION” to law enforcement officials the day after his medical cannabis was seized, he was not requested to do so, nor was he required to do so.  In fact, although Mr. Hanson submitted “valid documentation” on a Washington State Medical Association form and it was rejected by the Trial Court (RP 11-18-05, p. 6) nothing in RCW 69.51A requires that a “qualifying patient” possess or present “valid documentation” to sustain an affirmative defense.

Although the State correctly pointed out at trial, and presumably will in the instant appeal, that a “primary caregiver” must have “been designated in writing by a patient to perform the duties of primary caregiver…” RCW 69.51A.010(2)(c), citing State v. Phelps, 18 Wash. App. 740, 77 Pacific 3rd 678 (2003), no such requirement exists for a “qualifying patient”.

In fact a “qualifying patient” is defined without regard to the existence of any paper documentation RCW 69.51A.010(3)(a)-(e).  

“Valid documentation” to the extent that it is ever required, appears intended by the Legislature as nothing more than a convenience for investigating law enforcement officials RCW 69.51A.040(2)(c).  Although “valid documentation” is not required for any other purpose under RCW 69.51A(except for “primary caregivers” under RCW 69.51A.040(4)(c)), it is clearly defined to include formats other than the Washington State Medical Association form provided by Mr. Hanson. See:  RCW 69.51A.010(5) “Valid Documentation” means:  (a)…or a copy of the qualifying patients pertinent medical records…

A fair reading of RCW 69.51A.040 suggests that a qualifying patient is entitled to assert his affirmative defense, so long as he “has been advised by [the] physician that [he] may benefit from the medical use of marijuana, and…has been advised by that physician about the risks and benefits of the medical use of marijuana.  Arguably, a finder of fact might expect and deserve more, but RCW 69.51A requires no more.  Certainly, it does not require that the entire affirmative defense be precluded, and a defendant convicted, because of the absence of, failure to post, or failure to volunteer one of the alternative forms of “Valid Documentation” contemplated by the statute.

In its recent decision in Holmes v. South Carolina, --U.S.--, 126 S. Ct. 1727, --L. ed. 2d—(May 1, 2006), the Supreme Court affirmed that, while state and federal rulemakers have broad latitude under the United States Constitution to establish rules excluding evidence from criminal trials, this latitude is subject to limits.  Both the Due Process Clause and Fourteenth Amendment, and the Compulsory Process or Confrontation Clause of the Sixth Amendment, guarantee criminal defendants “a meaningful opportunity to present a complete defense.”  The Court also affirmed that this right is impermissibly abridged by evidence rules that infringe upon the interest of the accused, and are arbitrary or disproportionate to the purpose they are designed to serve.  See also Wash. Const. art. I, § 22.   See, also, State v. Ginn, 128 Wn. App. 872, 117 P2d. 115 (2005).  

In ruling on motions in limine intended to exclude presentation of any evidence of a possible defense, judges must apply the same test as they would in ruling on whether to instruct the jury on the defense after presentation of the defendant’s evidence at trial:  

In evaluating whether the evidence is sufficient to support a jury instruction on an affirmative defense, the court must interpret it most strongly in favor of the defendant and must not weigh the proof or judge the witnesses credibility, which are exclusive functions of the jury.  

State v. May, 100 Wn.App. 478, 482, 997 P.2d. 956 (citing State v. Williams, 93 Wn.App.340, 348, 968 P.2d. 26 (1998), review denied, 138 Wn.2d 1002, 984 P.2d. 1034 (1999)).

II. MR. HANSONS’S CONVICITON FOR VIOLATION OF RCW 69.50.401 (1) MUST BE REVERSED, BECAUSE RCW 69.50.204 (c) (14) HAS BEEN EFFECTIVELEY REPEALED BY IMPLICATION, BY THE LEGISLATIVE ENACTMENT OF RCW 69.51A
LEGAL ANALYSIS AND DISCUSSION

I. LEGISLATIVE HISTORY CONCERNING MARIJUANA USAGE AND POSSESSION

The citizens of the State of Washington approved initiative measure no. 692 on November 3, 
1998, pertaining to the decriminalization of marijuana for certain medically-recognized purposes. 
See generally, State v. Butler, 126 Wn.App. 741, 748, 109 P.3d 493 (2005). Thereafter, the 
Washington State Legislature codified this initiative and enacted  the "Washington State Medical 

Use of Marijuana Act" under the Laws of 1999, chapter 2 [Chapter 69.51A RCW]. Id. with respect

to the legislative recognition that the People of Washington have spoken and, thus, marijuana now 
has an accepted beneficial medical use for all intent and purposes in the treatment of certain 
recognized ailments and conditions, RCW 69.51A.005 provides, in pertinent part:
The people of Washington State find that some patients with terminal or debilitating illnesses, under their physician's care, may benefit from the medical use of marijuana. Some of the illnesses for which marijuana appears to be beneficial include chemotherapy, related nausea and vomiting in cancer patients; AIDS wasting syndrome; severe muscle spasms associated with multiple sclerosis and other spasticity disorders; epilepsy; acute or chronic glaucoma; and some forms of intractable pain. 

Consequently, there can be no question nor doubt that any remaining debate over whether 
marijuana is medically beneficial has been resolved in this state since 1999.  Burton, at 748.
Twenty (20) years prior to the passage of Chapter 69.51A RCW, the Washington Legislature 
enacted Chapter 69.50 RCW as chapter 308 of the first extraordinary session, Laws of 1971, which 
pertained to the classification by schedule of certain substances as controlled substances. See, State 

v. Martin, 14 Wn.App. 717, 721, 544 P.2d 750, review denied, 86 Wn.2d 1009 (1976). Under the 
provisions of RCW 69.50.010(n) and RCW 69.50.204(d) (10) [now RCW 69.50.204(c) (14)], 
"marihuana or marijuana" was by the Legislature classified as a schedule I hallucinogenic 
substance. Id. In other words, the placement of marijuana in this schedule resulted solely from the 
original action of the State Legislature in 1979 and not from any later action on the part of the State 
Board of Pharmacy or any other agency. Id.
With respect to a substance, such as marijuana, being classified under schedule I, the 
Washington Legislature has indicated under RCW 69.50.203 that there must be a finding by either 
the Legislature, or the State Board of Pharmacy, that the substance "has no currently accepted 
medical use in treatment" and "lacks accepted safety for use in treatment under medical 

supervision. See, RCW 69.50.203 (a) (2) and (a) (3).  Accordingly, if a substance does have a 
recognized and accepted medical use, it does not belong in schedule I. See, State v. Palmer, 96 
Wn.2d 573, 574-75 n.1, 637 P.2d 239 (1981); see also, State v. Whitney, 96 Wn.2d 578, 582-83, 
637 P.2d 956 (1981).
Also, in 1979, the Washington Legislature passed the Controlled Substances Therapeutic 
Research Act, Chapter 69.51 RCW, wherein: the Legislature recognized at the time that marijuana 
may "alleviate the side effects of chemotherapy and the ill effect of glaucoma.” Palmer, at 577; see 
also, Whitney, at 583. As a result, this legislation established a program for further medical 
research and, for purposes of research only, marijuana was reclassified as a schedule II drug. Id.; 
see also, RCW 69.51.080.
Later, the Washington Legislature retained marijuana in schedule I under the Law of 1980, 
ch. 138, § 1, insofar as the issue at the time remained open as to whether marijuana had any 
recognizable medical use. Palmer, at 577; see also, Whitney, at 583. Consequently, at the time, 
Chapter 69.51 RCW was only deemed to have carved out an exception to the general classification 
of marijuana as a schedule I substance, leaving the question open for future determination whether 
marijuana might be found to have an accepted medical benefit in certain cases. Id.

As indicated above, this determination was finally made when the citizens of the State of 
Washington approved initiative measure: no. 692 on November 3, 1998, and the Washington

Legislature subsequently exacted the "Washington State Medical Use of Marijuana act” under the 
Laws of 1999, chapter 2 [Chapter 69.51A RCW]. See generally, State v. Butler, supra. Under that

Legislation, there can be no question that, in the state of Washington, marijuana has an accepted and 
recognized medical use. Id.
II. ABSENCE OF LEGAL BASIS FOR CONTINUED CRIMINAL ENFORCEMENT OF LAWS AGAINST USE AND POSSESSION OF MARIJUANA BY CITIZENS OF THIS STATE. 
While, as a caveat, RCW 69.51A.020 provides that nothing in this chapter shall be construed to  

supersede Washington state law prohibiting the acquisition, possession, manufacture, sale, or use of 
marijuana for nonmedical purposes," the Washington Legislature has not completed its task of 
retaining the non medical use of marijuana as a continued crime in terms of re-classifying it as a 
controlled substance under the provisions of Chapter 69.50 RCW. Common sense dictates that, in 
light of the 1999 enactment of the medical marijuana statute, Chapter 69.51A RCW, marijuana can 
no longer be considered a Schedule I controlled substance. See, RCW 69.50.203(a) (2) and (a) (3). 
Stated differently, given the expressed determination of the citizens, as well as the legislature, that 
marijuana now has an accepted medical use under Chapter 69.51A RCW, continuation of the original 
action of the Washington legislature in classifying marijuana under schedule I is not only totally 
illogical in the classic sense, but the retention of such classification simply bears-no rational 
relationship to any legitimate state purpose. See, Palmer, at 574-75 n.1; Whitney, at 582-83. Again, 
the Courts of this state have recognized that if a substance has any accepted medical use, it does not 
warrant a Schedule I classification. Id.
A. REPEAL BY IMPLICATION 
It is first apparent from the circumstances presented in this case that the recent enactment 
Chapter, 69.51A has effectively repealed by implication marijuana's previous classification as a 
schedule I substance under the provisions of RCW 69.50.203 and RCW 69.50.204(c) (14). An act 
will be deemed to have repealed a previous act of the Legislature, when the two (2) acts are so 
clearly inconsistent with, and repugnant to, each other that they cannot, by any fair and reasonable 
construction, be reconciled and both, at the same time, be given effect.  Herrett Trucking Co. v. 
Wash. Pub. Serv. Comm'n, 58 Wn.2d 542, 543-45, 364 P.2d 505 (1961); see also, Whitney, at 583-
84 (citing, State v. Adams, 76 Wn.2d 650, 675-76, 458 P.2d 558 (1969).
Here, unlike the situation when the controlled substances therapeutic research act [Chapter 
69.51 RCW] was enacted in 1979, and it remained an issue at that time as to whether marijuana had 
any accepted medical use or benefit, there is absolutely no question whatsoever now, in light of the 
1999 passage of Chapter 69.51 RCW, the Washington State Medical Use of Marijuana Act, that the 
continued classification of that substance under Schedule I is entirely inconsistent and cannot be 
reconciled with this latter act of the Washington Legislature. See, RCW 69.50.203(a) (2) and

(a) (3); see generally, Whitney, at 582-84; Palmer, at 574-75.

Thus, the earlier, or antiquated, classification as a Schedule I substance must be deemed to 
have been repealed by implication when the People of Washington spoke, and the State Legislature 
later adopted Chapter 69.51A RCW. See, Herrett Trucking Co., at 543-45; accord, Whitney, at 583-
84. No other result should adhere in this instance, given the fundamental principals associated with 
such rule of statutory construction. See, Wash.St.Const., Art. I, §32.

B. REPEAL BY CHANGED CIRCUMSTANCES
As a corollary to the foregoing fundamental principle or doctrine of "repeal by implication," 
it is also a longstanding rule of statutory construction that a change in relevant circumstances, or 
reason of law, may transform a previous compelling interest of the state into a less compelling one 
and, thus, render what had been a well​-tailored statute obsolete, thus unenforceable, from a due 
process standpoint. See generally, United States v. Antoine, 318 F.3d 919, 921-22 (9th Cir. 2003). 
Here, there is clearly sufficient evidence, in terms of the changed history concerning the medical 
benefits associated with marijuana, that the original act of the legislature in 1979, in classifying this 
substance as a Schedule I drug, is now obsolete. Id. Again, as a fundamental principle, the 
antiquated nature of a Schedule I classification in this instance should serve as a basis for repeal of 
RCW 69.50(c) (14). See, Wash.St.Const., Art. I, §32.

C. REPEAL OF GENERAL BY SPECIAL ACT 
It is likewise a well​-recognized and longstanding rule in this state that, where general and 
special concurrent laws are in conflict and irreconcilable, the special law will obtain. Hartig v. City 
of Seattle, 53 Wash. 432, 437, 102 P. 408 (1909); see also, State v. Becker, 39 Wn.2d 94, 96,:234 
P.2d 897 (1951). Here, once again, there can be no question whatsoever that the general law 
associated with the Schedule I classification of marijuana under RCW 69.50.204(c) (14) is in 
conflict with the legislative intent, as specially described in the provisions of RCW 69.51.010. 
Once more, as a fundamental principle recognized in this state, the special law encompassed in 
Chapter 69.51A RCW must obtain over the glaring inconsistencies found in RCW 69.50.204(c) 
(14). Id.; see also, Wash.St.Const., Art. I, §32.
D. REPEAL BY WAY OF RULE OF LENITY. 
Specifically, in this criminal context, it is a further, longstanding fundamental principle of 
law in this state that the Courts are required to strictly construe penal statutes as enacted by the 
Legislature. See, State v. Hoffman, 110 Wash. 82, 84, 188 P. 25 (1920); see also, Becker, at 98. In 
this vein, it is clear that any strict construction of RCW 69.50.204(c) (14) wherein marijuana was 
originally classified by the Legislature as a Schedule I substance must be repealed by the 
corresponding provisions of RCW 69.51A.010 wherein the legislature has since effectively found or 
determined that marijuana has certain medical benefits and can no longer be considered a Schedule I 
substance. Id. Thus, for this additional reason in terms of lenity, the classification of marijuana must 
be deemed something other than schedule I in light of the provisions of RCW 69.51A.010. Again, 
the rule of lenity, as a recognized fundamental principle in this state, must be followed strictly by 
the court in this instance. See, Wash.St.Const., Art. I, §32.

III. POWER ADHERES ALONE IN THE LEGISLATURE TO RE-CLASSIFY MARIJUANA 
As a final matter, there is no question in this case that the State Legislature alone has the power 
to re-classify marijuana, if at all, as a controlled substance under the provisions of Chapter 69.50 
RCW and to, thus, perfect or activate the caveat or proviso of RCW 69.51A.020 which indicates 
that lithe acquisition, possession, manufacture, sale, or use of marijuana for nonmedical purposes" 
should remain a crime in this state. See generally, Wash.St.Const., Art. XX, §2; see also, Seeley v. 
State, 132 Wn.2d 776, 812, 940 P.2d 604 (1997). In other words, it is not within the province of the 
Judiciary to substitute its judgment for that of the Legislature in terms of whether, and under what 
new classification, marijuana should be re-classified under Chapter 69.50 RCW in this instance. Id.; 
see also, State v.Smith, 93 Wn.2d 329, 337, 339, 610 P.2d 869 (1980).
CONCLUSION

At a minimum, the Judgment and Sentence entered in this matter should be 

reversed, and the case remanded to the Superior Court, to allow the Defendant to present 

his affirmative defense, that the marijuana manufacture was, in fact, his medical 

cannabis, and he would be guilty in all other respects.  At a maximum, the case should 

be dismissed insofar as marijuana has been misclassified by the Legislature as a Schedule 

1 Controlled Substance.

Respectfully Sumbitted this 6th day of July, 2006.
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